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DOCKET WATCH 
 

The following is a list of cases pending before the Connecticut Supreme Court that may be of 

interest to membership. Summaries are re-printed from the Connecticut Supreme Court docket 

web page, http://jud.ct.gov/external/supapp/Summaries/docketsup.htm. 

Summaries are prepared by court staff for the general public, and do not represent the views of 

the Court or CSHRM. 

     

MARJORIE ASHMORE, ADMINISTRATRIX (ESTATE OF WILLIAM ASHMORE) et 

al. v. HARTFORD HOSPITAL, SC 20052 
Judicial District of Waterbury 

 

Status: Oral Argument Scheduled 05/04/2018 

  

      Damages; Remittitur; Whether Trial Court Properly Found that Jury’s Award of $4.5 

Million in Damages for Loss of Consortium not Excessive as a Matter of Law.  The plaintiffs 

brought this medical malpractice action seeking damages from the defendant hospital resulting 

from the death of William Ashmore.  The jury found that the hospital’s negligence caused 

Ashmore’s death and awarded his estate $75,321 in economic damages and $1.2 million in 

noneconomic damages.  The jury also found in favor of plaintiff Marjorie Ashmore, William 

Ashmore’s wife, on her loss of consortium claim and awarded her $4.5 million in damages.  The 

hospital filed a motion for remittitur pursuant to General Statutes § 52-228c, claiming that the 

award of damages for the loss of consortium was excessive as a matter of law because it was 

nearly four times the amount of the noneconomic damages awarded to William Ashmore’s estate 

to compensate for the loss of his life.  Section 52-228c provides that in medical malpractice 

actions where a jury awards over $1 million in noneconomic damages, the trial court shall order 

a remittitur “if the amount of noneconomic damages specified in the verdict is excessive as a 

matter of law in that it so shocks the sense of justice as to compel the conclusion that the jury 

was influenced by partiality, prejudice, mistake or corruption.”  The trial court denied the motion 

for remittitur, finding that the evidence presented provided a basis from which the jury 

reasonably could conclude that the loss of consortium award was fair, just and reasonable.  The 

trial court noted that there was evidence before the jury that Marjorie and William Ashmore were 

high school sweethearts who had been happily married for forty-five years, that they had raised 

three children together, and that they were mutually dependent upon one another for support, 

affection and companionship.  The hospital appeals, claiming the trial court erred in denying its 

motion for remittitur of the jury’s award of loss of consortium damages.  The hospital argues 

that, while appellate precedent holds that a ruling denying a motion to set aside a verdict should 

be tested under an abuse of discretion standard of review, a trial court’s determination that a 

verdict is not excessive “as a matter of law” should instead be subject to plenary review on 

appeal.  The hospital claims that the award of loss of consortium damages here was excessive as 

a matter of law because an award of loss of consortium damages in an amount almost four times 

greater than the noneconomic damages awarded for wrongful death shocks the sense of justice 

and compels the conclusion that the jury made a mistake or that it was influenced by partiality or 

corruption.  
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 VIVIAN GAGLIANO et al. v. ADVANCED SPECIALTY CARE, P.C., et al., SC 19804 

Judicial District of Danbury 

 

Status: Oral Argument 02/22/2018-Decision Pending 

 

  

      Medical Malpractice; Agency; Whether Appellate Court Correctly Determined that 

Evidence Insufficient to Support Finding that Medical Resident was Actual Agent of 

Hospital. Vivian Gagliano was injured during surgery at Danbury Hospital.  She and her 

husband brought this medical malpractice action against the hospital and the medical resident 

who had assisted the attending physician during the surgery.  After trial, the jury returned a 

verdict for the plaintiffs on finding that the resident was an actual agent of the hospital and 

therefore that the hospital was vicariously liable for his actions.  The trial court refused to 

overturn the verdict and rendered judgment for the plaintiffs.  The hospital appealed and the 

Appellate Court (167 Conn. App. 826) reversed the judgment on determining that there was 

insufficient evidence from which the jury reasonably could have found that the hospital had a 

right to control the resident's performance such that the resident was the hospital's agent for 

purposes of assisting in the surgery.  The court explained that the evidence could not establish 

that there was an understanding between the resident and the hospital that the hospital would be 

in control of his performance during the surgery.  The court stated that although the evidence 

suggested that the resident's relationship to the hospital was controlled by a residency agreement, 

no agreement was admitted into evidence, and, consequently, the jury was left with an 

incomplete picture of the residency program and of the nature of the parties' 

relationship.  Moreover, the court stated that the evidence suggested that only the attending 

physician was in control of the resident during the course of the surgery, and it observed that the 

hospital did not dictate how the physician was to utilize the assistance of the resident and that 

there was no evidence of standard procedures that regulated the conduct of physician and 

resident during surgery.  Finally, the Appellate Court determined that the plaintiffs' reliance on 

the hospital's staff manual to prove an agency relationship was misplaced as it was unclear 

whether the manual was intended to regulate surgical procedures.  The plaintiffs appeal, and the 

Supreme Court will decide whether the Appellate Court properly reversed the judgment against 

the hospital on determining that the evidence admitted at trial was insufficient to support the 

jury's finding that the resident was the hospital’s agent for purposes of assisting in the plaintiff’s 

surgery. 

          

 GREGORY LEIGH v. DANIEL SCHWARTZ, M.D., et al., SC 19793/19857/19997  
Judicial District of New Haven 

  

Status: Oral Argument 12/11/2017- Decision pending 

 

      Medical Malpractice; Whether Plaintiff Improperly Permitted to Present Res Ipsa 

Loquitor Theory Through Expert Testimony; Whether Trial Court Improperly Admitted 

Prior Patient Injury Evidence; Whether Court Erred in Denying Remittitur of $4.25 

Million Verdict.  The plaintiff brought this medical malpractice action claiming that the 

defendant surgeon negligently damaged his spinal accessory nerve while operating to excise a 

lymph node.  The case was tried to a jury, which returned a $4.25 million verdict in favor of the 
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plaintiff.  The defendants appeal, claiming that the trial court wrongly upheld the verdict where 

the plaintiff’s expert, a surgeon, had testified that he inferred from the very occurrence of the 

injury to the plaintiff’s spinal accessory nerve that the defendant surgeon had been 

negligent.  Res ipsa loquitor is an evidentiary principle that permits a jury to infer negligence 

when no direct evidence of negligence has been introduced, and the defendants claim that, 

through the plaintiff’s expert witness, the plaintiff was wrongly permitted to present res ipsa 

loquitor evidence in this medical malpractice case.  The defendants also claim that the trial court 

improperly permitted the plaintiff to introduce evidence that the defendant surgeon had once 

before damaged a patient’s spinal accessory nerve while performing the same procedure on 

concluding that the defendant had opened the door to the evidence by arguing about the risk 

inherent in the procedure that had been performed on the plaintiff.  The defendants argue that the 

court thereby violated the general rule, codified in the Connecticut Code of Evidence, that 

evidence of prior wrongs or acts is inadmissible to prove propensity.  Finally, the defendants 

claim that the plaintiff was wrongly permitted to present evidence that the plaintiff’s surgery had 

been unnecessary where the plaintiff had not raised that claim in his complaint and that the trial 

court erred in denying the defendants’ motion for remittitur of the $4.25 million dollar verdict.    

 

SUSAN ANGERSOLA, CO-EXECUTOR OF THE ESTATE OF PATRICIA 

SIENKIEWICZ, et al. v. RADIOLOGIC ASSOCIATES OF  

MIDDLETOWN, P.C., et al., SC 19619/19749 
Judicial District of Middlesex at Middletown 

 

Status: Oral Argument 10/10/2017- Decision pending 

  

      Wrongful Death; Statute of Limitations; Whether Trial Court Properly Dismissed 

Wrongful Death Action Filed Beyond Five Year Limitation Period in § 52-555 for Lack of 

Subject Matter Jurisdiction.  Patricia Sienkiewicz (the decedent) died of lung cancer in 

2014.  The plaintiffs, the coexecutors of the decedent’s estate, brought a medical malpractice 

action under the wrongful death statute, General Statutes § 52-555, alleging that the defendants 

failed to properly inform the decedent and her healthcare providers of an X ray that revealed a 

mass in the decedent’s lung.  The defendants moved to dismiss the action, arguing that the trial 

court lacked subject matter jurisdiction because the action was brought after the expiration of the 

five year time limitation contained in § 52-555.  Section 52-555 (a) provides that a wrongful 

death action shall be brought within two years from the date of death, “and except that no such 

action may be brought more than five years from the date of the act or omission complained 

of.”  The plaintiffs countered that § 52-555 does not implicate a trial court’s subject matter 

jurisdiction and that the five year limitation period was tolled by operation of the continuing 

course of conduct doctrine and the continuing course of treatment doctrine.  The trial court 

granted the motions to dismiss, ruling that the plaintiffs’ failure to bring the action within five 

years of the act or omission complained of deprived it of subject matter jurisdiction over the 

matter and that the plaintiffs had failed to establish that the time limitation was tolled by the 

continuing course of conduct doctrine or the continuing course of treatment doctrine.  The 

plaintiffs then brought a second wrongful death action against the same defendants, and the trial 

court dismissed the action on the ground that it asserted the same factual allegations as the first 

action and that the doctrine of collateral estoppel precluded the plaintiffs from relitigating the 

question of whether their wrongful death claim was timely under § 52-555.  The plaintiffs appeal 



4 
 

from the judgments dismissing their wrongful death actions.  They claim that the trial court 

wrongly determined that the five year time limit in § 52-555 implicated the court’s subject matter 

jurisdiction and that the trial court erred in dismissing the actions without holding an evidentiary 

hearing on the jurisdictional question. 

 

 
 


